Hepublic of the Philippinese
Cepartment of Latior and EmMployment

AATIONAL LARGR BRELATIONS ('[IW]\'“‘:S-“}'{
Crueron City re

50t Efﬂnﬂﬂf

WEMORANCDUM CIRCUEAR NO.

™™ ALL PRESIDING COMMISSIONERS, COMMISSIONERS,
EXECUTIVE LAEGR ARBITERS AND LABOR. ARBITERS

SUBJECT: POLICY GUIDELINES ON AWARDS OF SEPARATION F'A"l' IN LIEL)
{F REINSTATEMENT '

DATE: 25 MAY 2006

Aricla 272 of the Lahor Code, a= amanded by Republic Act No 8715,
provides;

¥ x A AN ambloves who s unjiusly dismissed from work shall be
entitled to reinstatement without loss of seniorty rights and other

privileges and to his full back wages inclusive of allowanges, and to hes
cther banefits or thewr monatary equivalent computad from the time his
compensation was withheld frorm him up o the time of his actual
reinstatement "

In connectan with the foregoing, Rule VY, Section 14 of the 2005 Revised
. Rules of Procedure of the NLRG, which took effact on January ¥, 2006, slatas:

‘CONTENTS OF DECISIONS- The dacisions and orders of the Labor
Arbiter shall ba clear and cencise and shall include a bhief statement of
the: &) facts of the case; b] isaues Involved: of applicable [aws or niles,
d] conclusions and reasons theretore; and ] specific remeady or religf
granted. In cases involving menelary swards, tha decisions or orders
of the [abor argiler shall gontain the amount of Sward.

“¥xu®

Junisprudence has evolved tha doclrine that whera there is a finding of ilegal

. dismissal and only in exceplional cases, an award of saparation pay in lieu of

reinstaternent may be ordered by the Labor Arbiter or by the Commissiorn. In

Fhaschern industial Corporation v. Pablito Molder, GR. No. 161158, May 9, 2005,

the Supreme Court Sarified the exceptional nature of such award of separation pay,
as follcws:

"% % % Cleady, the law intended reinstalement to be the generg) rvle. It
1% only when reinstalemant is ne longer feasible that payment of
saparation pay is awarded to an illegally dismissed employee. xxx




"y x . Payment of separgtion pay 25 @ subsijule for_reinstatermernt is

allowed only in exgeptional ciicumsianees, viz: [1] when_reasons gxist
which ars not atributable o the fauil or bevond it conlrol _of ihe
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instaliatio labor _savin ices, [2] when the idlegally dismisged
employees has contracted a  diseaea and his reinstatement  wilk
. epfanpner the safety of his cp-employeres; or (3] whean stramnesd
relationship exists hetween the employer ang the dismissed

amplayee”

Im order to ensure consistency in the application of the faw and |urisprudence at
both origina! and appellata levels of the NLRC, the following guideknas shall be
obsarved: :

1 In all cases where thera is a finding of llagal diernisgal, the complainant shall
be enhlied to reinstatemant without fogs of genicrity rights and other privileges
and ta hie ar her full back wages inslusive of allowances, and kb s or her
othar benefite or their monetary squivalest computed fram the time his or her
compensation was withheld up o the time of actual reinstatemant.

2, By way of exceplion to the foregoing, an award of separation pay may (]
orderad in ligu of reinsiate ment.

% Tha Lahor Arbiter or the Commisslon shall not issue a decision providing for
alternative reliefs of reinsiaternenl or separation pay. Instead, lhe decision
must specifically order eiher rginstatemant of saparation pay in leu of
reinstaternent. '

4 In case of an award of separation pay in fieu of reinstatement, the Labor
Arbiter or the Commission must slate the factual pagis why separalion pay i%
justified. Such factual basis musl include findings, supported by substantial
evidence, that relate tp the specific cicumstances consbtuting 1) the
economic reasons beyand the control of the employer or not altributabla to its
fault 2 the disease from which the dismisaed amployes is sufferng and that
such disease endangers the safaty of his or her co-employees, and 3) why

there exist strained refations, provided that the mare filing of the complaint
shalt nat suffice as a basis for a finding of sirained relations.
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I cass of an award of separation pay in lieu of reinstatemant, the award shall
be computed from the commencemeant of employmeant up 1o tha timeg of
terminalion, incfuding the imputed sarvica for which the employee 1= entided to
hack wageas with the salary prevailing at the end of the peniod of putative
service being the Dasis for computation (Masagama Concrele Products v,
AEREC, 313 BCRA 578 vibng Refemis! UNION of KRB Liner Ine v, MR,
283 BCRA Y13). The separation pay shall ba equivalent to ong manth’s salary
for every year of service (F.J Lhuitier inc. el.al v. NLRC, April 29, 20054

This circular takes affect immediataly.
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